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Overview

le IX?
deral civil rights law that prohibits discrimination based on sex in education

o the regulations require?

hey require all recipients (colleges/TCSG) to ensure that no student, employee or third party pa
r attempting to participate in an education activity or program is discriminated against based ¢
o this by creating or revising Title IX procedures, identifying a Title IX Coordinator and otherkey ¢
raining all key personnel, alerting all members of the college community about Title IX policies, a
ublishing the name of the Title IX Coordinator, policies, procedures and training materials on the

responsible?

e recipients (colleges/TCSG) need to have the necessary key personnel (Title IX Coordinator,
estigators, VPSA, trained and in place to effectively respond to a Title IX complaint

u effectively implement what is required?
g fraining, publishing and publicizing to all members of the college community abc




Title IX Regulations — New and Prior

. On May 6, 2020, the U.S. Department of Education issued the 2,033 page document:
— US. Department of Education unveiled a final rule which changes how colleges and universities that
receive federal funds must handle allegations of sexual assault and harassment underTitle IX of the
Education Amendments of 1972
— This amended the regulations implementing the Title IX of the Education Amendments of 1972 and which
contained the new Final Regulations
— Therule takes effect August 14, 2020

. Developments that led to the Final Regulations and New NPRM on Horizon:

— November 2018, the U.S. Department of Education issued proposed changes to Title IX procedures as called
the Nofice of Proposed Rulemaking or NPRM

— US. Department of Education received over 124,000 comments during a 6 month public comment period
following release of the NPRM

— 18 months later, the final regulations were issued

—  June 23, 2022 - Another NPRM issued by U.S. Department of Education
— September 12, 2022 — Public Comment Period Closed on New NPRM

— TBD - Final Regulations Issued
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G Title IX Team

e System of Georgia
s —Title IX & Equity Coordinator
on Jones — System Wide Title IX Investigator
n Plybon- Staff Attorney
McKoon - TCSG Legal Counsel




e |IX Coordinator

g the colleges compliance with Title IX - Providing appropriate education and trai
ordinating the investigations, responses and resolutions of all reports under this policy
suring appropriate actions to eliminate sexual harassment, prevent its recurrence and remed

eviewing regularly the effectiveness of the efforts of the recipient to ensure that the educationc
ree from sexual harassment

tle IX Coordinator should make themselves:

eceive appropriate training to discharge their responsibilities
continuous and updated fraining to the college community




em Wide Investigator

Investigator

d at the TCSG State Office

IX Coordinator will assist as the co-investigator
t be impartial, unbiased and free from conflicts
ersees the prompt, thorough gathering of all facts based on the filing of formal complaint
ectively communicates with all participants throughout and involved in the investigation
vide notice of any good faith delays

derstands relevance to create an investigative report that fairly summarizes relevant evidenc




ISOrS

020 Title IX regulations have created the advisor position. If either party does not have ¢
ompany them through the investigative process, including interviews and the live hearing
t provide one for them.

primary role of the advisoris to serve as the party’s advocate, advise them through the pro
ss-examine other parties in the live hearing. (similar to alawyerin a court room)

€ provided Advisor can be a college employee or an attorney contracted by the college.

olleges should have a pool of advisors who could participate in Title IX investigations and hea
ere are multiple complaints or respondents, or multiple simultaneous investigations.




N Maker

aker - administrative determination proceeding or, when applicable, reviews ap
st be impartial, unbiased and free from conflicts

st receive training on any technology to be used at a live hearing, and on issues of relevan
uestions and evidence, including when questions and evidence about a complainant’s sexua
redisposition or prior sexual behavior are not relevant

itle IX Coordinator and System Wide Investigators cannot serve as the Decision Maker

rtiality:
Administrative hierarchy, employment relationships and professional experiences or affiliations (s
elf-described survivor or feminist) are not automatically prohibited conflicts of interest

ecipients have discretion to decide how best to implement the prohibition on conflicts of intere
cluding providing a process for parties to assert claims of conflict of interest or bias during the i

cipients are not required to use outside unaffiliated Title IX personnel to avoid conflicts and rr
n employees to comply with the final regulations




Title IX Specifics




Measures
mplaint

e Indifference
e Process

of Proof (Preponderance of the evidence or clear and convincing)
solution

sS
Determinations




ed Conduct Under Ti

Discrimination




Sexuadl Harassment and Assault

. Sexual harassment means conduct on the basis of sex that satisfies one or more of the following:

— (1) An employee of the recipient conditioning the provision of an aid, benefit, or service of the recipient on
an individual's participation in unwelcome sexual conduct (also known as quid pro quo harassment)

— (2) Unwelcome conduct determined by areasonable person to be so severe, pervasive, and objectively
offensive that it effectively denies a person equal access to the recipient’s education program or acfivity:

—  (3) “Sexual assault” as defined in the 20 U.S.C. 1092(f) (6) (A) (v) (4) “Dating violence” as defined in 34 U.S.C.
12291(a)(10) (5) “Domestic violence” as defined in 34 U.S.C. 12291(a)(8) (6) “Stalking” as defined in 34
US.C. 12291(a)(30)

. Definition (2) uses the Davis standard not the Title VII standard Definitions for (3)-(6) are found in the Clery
Act and Violence Against Women Act (VAWA)

. Dual Enroliment:
— Physically subject to Title IX jurisdiction

« Sexual assault is defined as an offense that meets the definition of :
— Rape, Fondling, Incest, Statutory rape as defined in the FBI's Uniform Crime Reporting System
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Stalking and Retaliation

. Engaging in a course of conduct directed at a specific person that would cause a reasonable person to:
— Fearfor the person’s safety or the safety of others
—  Suffer substantial emotional distress

. Retaliation against any person for exercising their rights under Title IX is prohibited:

— No recipient or other person shall intimidate, threaten, coerce, or discriminate against any individual for the
purpose of interfering with any right or privilege secured by Title IX

— Its implementing regulations, or because the individual has made a report or complaint, testified, assisted, or
parficipated or refused to participate in any manner in an investigation, proceeding, or hearing under Title
IX or its implementing regulations

. If the individual engaging in retaliatory acts is a student or third party, the recipient may:
— Take discipline against the student

— Issue a no-frespass order against the third party

. The final regulations seek to prohibit retaliation in a broad manner and not only to the Complainant

. The retaliation prohibition applies to acts against complainants, withesses or any other individual involved in any
manner with the investigation, proceeding or hearing

SystemiaiEeiilE
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Dating and Domestic Violence

. Dating violence is defined as:

. For the purposes of this definition dating violence includes, but is not limited to:

» Afelony or misdemeanor crime of violence committed:

Violence committed by a person who is or has been in a social relationship of a romantic or intimate nature
with the victim

The existence of such a relationship shall be determined based on the reporting party’s statement and with
consideration of the length of the relationship

The type of relationship, and the frequency of interaction between the persons involved in the relationship

Sexual or physical abuse or the threat of such abuse
Dating violence does not include acts covered under the definition of domestic violence

By a current or former spouse or infimate partner of the victim
By a person with whom the victim shares a child in common
By a person who is cohabitating with, or has cohabitated with, the victim as a spouse or infimate partner

By a person similarly situated to a spouse of the victim under the domestic or family violence laws of the
jurisdiction in which the crime of violence occurred

By any ofther person against an adult or youth victim who is protected from that person’s acts under the
domestic or family violence laws of the jurisdiction in which the crime of violence occurred Technical College
SystemiaiEeiilE




ligations extend to sexual harassment incidents that occur off campus if any of three cond
e off-campus incident occurs as part of the college’s “operations”

the college exercised substantial control over the respondent and the context of the alleged sexuc
arassment that occurred off campus

If a sexual harassment incident occurs at an off-campus building owned or controlled by a student org
officially recognized by a postsecondary institution

ption:
Nothing in these final regulations prevents a college from addressing conduct that is outside the Depa

jurisdiction due to the conduct constituting sexual harassment occuring outside the college’s educatic
program or activity, or occurring against a person who is not located in the United States

Dismissal of a formal complaint because the allegations do not meet the Title IX definition of sexual ha
oes not preclude a college from addressing the alleged misconduct under other provisions of the ¢«
wn code of conduct

ny person for conduct that takes place “in the United States” and an “education program

ns, events, or circumstances over which the recipient exercised substantial conirol over
ent and the context in which the harassment occurs

ing owned or controlled by a student organization that is officially recognized by a




on - Educational Program or A

, events or circumstances over which the college exercises substantial control o
nt and the context in which the harassment occurs and Includes:

y building owned or controlled by a student organization that is officially recognized by a pc
stifution

ust be in the United States
an be on campus or off campus
or IHEs, includes fratemnity or sorority houses

m or activity” encompasses “all of the operations” of a recipient which may include:
mputer

ernet networks

ital platforms

puter hardware

re owned, operated by or used in the operation of the recipient




s To The Title IX Proce




The Complaint Process

. A party who experiences alleged Title IX prohibited conduct may submit a written Title IX complaint, or
under appropriate circumstances, the Title IX Coordinator may submit a written Title IX complaint on
their behalf. Only the Complainant or Title IX Coordinator can submit a complaint.

. Once the Title IX Coordinator has been made aware of the complaint by the Complainant, the first step
is to speak with the Complainant to determine (1) if there is in fact a complaint, (2) if the complaint falls
under Title IX, (3) gather as much initial information as possible (date, location, contact info, potential
witnesses, etc.), and (4) have the complainant submit a written and signed initial statement.

. The Title IX Coordinator is not fo “interview” the Complainant, Witnesses, or the Respondent af this fime.

. The Title IX Coordinator will assess the complaint to determine if support measures are needed, and will
inform the Complainant of the process and next steps.

. If the allegation is Clery-related or VAWA-related, the Title IX Coordinator is required to inform the
campus police department of an alleged crime. The Coordinator will also provide the Complainant with
the opportunity to speak with campus police or inform the local police department.

SystemiaiEeiilE
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g The Technical College S

IX Coordinator will submit the complaint into the TCSG Title IX Intake Form on the TCS
/A f-1 stem-office-services/legal-services/title-ix
assword: TitlelX

le IX Coordinator and Statewide Title IX Investigator will discuss the complaint, initial infori
chedule interview times for all parties involved. At this time, the Title IX Coordinator will als
dvisors and Decision-Maker of the impending investigation.

is a conflict of interest for the Titfle IX Coordinator, this is the tfime to assign another Title
ee to co-investigate the allegation.

tified by the Title IX Coordinator or HR Director, the Statewide Title IX Investigator hc
days to complete a Title IX investigation, which includes a 10-day review and resy



https://tcsg.edu/about-tcsg/system-office-services/legal-services/title-ix/
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https://tcsg.edu/about-tcsg/system-office-services/legal-services/title-ix/
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estigation Process

tewide Investigator and Title IX Coordinator or HR Director will create a plan for the in
ws, iIncluding: identifying all parties involved, setting the order of party interviews, listing
, gathering pertinent evidence, etc.

itle IX Coordinator will gather the contact information for both the Complainant and Resp
at they can be sent an official notice of investigation by the Statewide Title IX Investigator.
erally, this will be the first notification to the Respondent.

itle IX Coordinator will notify both parties that they have the right to bring an Advisor of the
investigative interview. If either the Complainant or Respondent does not have an Advis
€ is required fo provide an adyvisor for them prior to, and to attend, the interview.

IX Coordinator will work with the Statewide Title IX Investigator to schedule the loca
e inferviews that is conducive to both parties’ schedules and ensures they are se
d fime from the other party.




afion Process

wide Investigator and Title IX Coordinator or HR Director will interview all parties in
upporting evidence, and discuss circumstances surrounding the investigation.

tewide Investigator will write the inifial draff report. The initial draft report and supporti
ce will be sent to both parties and their advisors. Both parties have 10 days fo review a
d to the draft report.

e 10-day review and response period, the Statewide Investigator will consider any resp
include them in the report, and make a final determination on the complaint in a final
ative report. The report will be sent to the Title IX Coordinator to be disbursed to both
Visors.




vestigation Process

eiving the final investigation report and disseminating it to both parties and their Ac
oordinator will collaborate with the Decision-Maker to begin the process of schedulir
at least 10 days after the parties receive the report.

port will determine if the allegation is substantfiated or not, and if the behavior rises to a
ir appropriate procedure. If a violation is substantiated, the Title IX Coordinator will need
cision-Maker to prepare for animpending live hearing as a part of the grievance proce

e IX violation is not substantiated, but during the investigation, the investigators determir
€ a violation of the Student Code of Conduct, the information will be forwarded to the
riate local personnel for investigation.




Hearing Process

ies are required to have a second 10-calendar day preparation period prior fo pa
aring.

cision-Maker is the presiding officer of the live hearing.

le of the Advisors is to cross-examine the other party and/or any witnesses, if applicable
hearing.

IX Coordinator is not necessarily involved in the live hearing, but will serve in the role
ator. This role is responsible for managing the logistics of the hearing, including confi
-Maker attendance, confirming party and witness attendance, arranging technolo
the hearing, making arrangements if a party requests to be in a separate locatic




aring Process

ing Coordinator (Title IX Coordinator) and Decision-Maker will confirm both parties
present. If not, the hearing will need to be postponed until both parties have an Ad

aring Coordinator (Title IX Coordinator) will initiate the selected recording option for the
PEX, court reporter, film, etc.). The college is responsible for making a record of the he

cision-Maker will open the hearing by explaining the purpose and procedure.

s of each party will infroduce relevant evidence and question witnesses (if applicable

ion-Maker has the right to ask questions of the parties and withesses (if applicable




e Hearing Process

n-Maker will send both parties a written determination. The written determinat
fact, reasons for decision, sanctions (if any), and instructions for appeal, within
r the hearing.

lts of the Decision-Maker's written determination will either: (1) Dismiss the complaint
s, or (3) either party can appeal.




al Process (Post Investigc

esfigation is completed with an unsubstantiated conclusion (a finding that the allec
r did not occur or did constitute a Title IX violation), which would result in not having
9. the Complainant can appeal the decision.

10 calendar days from receiving the final investigation report, the Complainant can apg
s of the investigation. The appeal must be submitted in writing to Title IX Coordinator, up fc
5.

als are approved on limited grounds:
Were there any procedural irregularities that substantially affected the outcome of the matter to
detriment of the appealing Party?

as there any substantive new evidence that was not available at the time of the decision or He
at could not have been available based on reasonable and diligent inquiry that would substc
ect the outcome of the decision?

the Investigator or Co-investigator (Title IX Coordinator) have a conflict of interest or bias f
lainant that affected the outcome of the matter?e

ion to appeal based on sanctions being too harsh would not apply in this situation
are only given after live hearings.




estigation Confinued

Coordinator will send the appeal to the TCSG Commissioner or his designee. The
tor will also send the appeal to the other party for response.

er party has 10 calendar days to respond to the appeal.
le IX Coordinator has the right to submit a written response to the appeal, but is not req

SG Commissioner or his designee will have 10 business days after receiving all appeal
entation to submit a final notice of outcome appeal.

pondent does not have the option to appeal after an investigation with an unsubsta
ion because Title IX requires substantiated complaints to proceed to a live hearing.
ent will have the opportunity to appeal a decision after the live hearing.




al Process (Post Hearing)

calendar days from receiving written determination, either party can appeal the
. The appeal must be submitted in writing to the Hearing Coordinator (Title IX Coordi
ords.

als are approved on limited grounds:
Were there any procedural irregularities that substantially affected the outcome of the matter to t
detriment of the appealing Party?

Was there any substantive new evidence that was not available at the time of the decision or Hec
that could not have been available based on reasonable and diligent inquiry that would substan
affect the outcome of the decision?

Did the Title IX Coordinator, Investigator(s), or Decision-Maker have a conflict of interest or bias for
omplainants or Respondents that affected the outcome of the mattere

r matters that proceeded to Sanctioning and imposition of Remedies, are the Sanction and/o
es that could have been issued by reasonable persons given the findings of the case?

g Coordinator (Title IX Coordinator) will send the appeal to the TCSG Commissic
e Hearing Coordinator (Title IX Coordinator) will also send the appeal to the




aring Continued

rty has 10 calendar days to respond to the appeal.

Coordinator has the right to submit a written response to the appeal, but is not

Commissioner or his designee will have 10 business days after receiving all appea
ntafion to submit a final notice of outcome appeal.




1 — Off-Campus Sponsorecd

CSG-sponsored automotive club weekend expo (colleg
port/lodging), Student A reports non-consensual sexual ¢
tudent B in hotel after team dinner. A was heavily infoxica
nesses confirm slurring/blackouts); B claims consent. A misse
lons due to trauma.

Questions to Consider:
urisdiction

oordinator Actions
tential Pitfalls




2 — Quid Pro Quo Harassme

ng student provides texts showing instructor implying be
es for “personal time."” Student fears project retaliation; |
est for no formal action, but grade already affected.

Considerations:

Employee as Respondent
Confidentiality vs. Safety

uggested Supportive Measures?
pfions to Resolvee

IX sole frack for this complainte
to handle anonymity requests




— Cyber Stalking & Harass

g student reports classmate’s repeated threats, photo
ninvited clinical site appearances. No on-campus incide
auses class/clinical avoidance; evidence: screenshots, tc

Considerations:

How to measure “severity” or “pervasiveness”
urisdictional issuese

terim measurese

ther non-Title IX considerationse




— Dating Violence in Clinical

nrollment high school student reports physical abuse |
ting partner (fellow student) off-campus, but incidents st
al externship at partner hospital (TCSG-arranged). The st
esses fear of partner retaliation during shared shifts.

Considerations:

urisdiction

oordination with partners?
ther concerns?




— Retaliation After Informal Rer

nt informally reports another student for unwelcome co
oup project. The student making the unwelcome comme
spreads false rumors online leading to the reporting stude
tion, missed group work, and anxiety. A formal complaint f
ch includes retaliation.

Considerations:

eparate or combined investigations?
terim measurese

allenges as to retaliation claim?

at sanctions are appropriatee




Case #6 — Alcohol-Involved Assault

« At off-campus party (not sponsored), a student who is heavily
iInftoxicated alleges assault by another student. Texts show the
complaining student said “no” earlier in the evening — witnesses
describe the student as being unable to stand. The respondent
claims the encounter was “mutual” and the medical report notes
high BAC for the complaining student.

« Key Considerations:
— |Incapacitation and ability fo consent
— What are key pieces of evidence here@¢
— |nvestigator role in collecting intoxication evidence?
— Remedies?

Technical College
- SystemiaiEeiilE




o & Best Practices

S prioritize supportive measures and impartiality
ument thoroughly; coordinate with statewide partners

r back to annual training and materials made available frc
G System Office on Title IX

not hesitate to call with questions or concerns; be proactive

G Procedure 6.1.2p is a great resource to look back to if
cerned about process or procedures

McKoon, General Counsel, imckoon@itcsg.edu, 404-679-&



mailto:jmckoon@tcsg.edu

Questions?
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